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BABBITT V. BUMPUS. 529 

RECENT AMERICAN DECISIONS. 

Supreme Court of Michigan. 
BABBITT v. BUMPUS. 

In the absence of a special contract, an attorney is not an insurer of the result 
of the litigation which he undertakes. He. is bound only to ordinary skill, care, 
intelligence and diligence, and good faith. An error for which he will be liable 
must be so gross as to render wholly improbable any disagreement among good 
lawyers as to the manner of the performance of the service in the particular 
instance. 

In an action for his fees the attorney is a competent witness as to the value of 
his services and may show his knowledge and experience. He may likewise tes- 
tify as to the charges of other attorneys for like services. 

Evidence that the attorneys on the other side charged less than the plaintiff and 
that their services were of as great or greater value, is irrelevant. 

Where, after a settlement procured by the attorney, a second suit is brought 
against the client through no fault of the attorney, evidence as to the damage sus- 
tained by the client by the bringing of the second suit, is inadmissible. 

In his charge to the jury, the trial judge said : " An attorney is obliged to do 
the very best he can. In this case it has been done. * * * I don't think that you 
are warranted by the testimony in saying that £ (the attorney) was in any way 
negligent." Held, error. 

Error to the Circuit Court of Wayne County. 

S. W. Burroughs for appellant. 

Conely, Maybury & Lucking for appellee. 

Sherwood, C. J., delivered the opinion of the Court, January 
18, 1889 : This action is brought by plaintiff to recover of the 
defendant the value of services rendered for her as attorney and 
counselor-at-law in the prosecution of a suit in the Circuit 
Court for the County of Washtenaw, in chancery, wherein 
Isaac N. Bumpus was complainant and Myron M. Bumpus was 
defendant — a partition case — for the division of eighty acres 
of land. The plaintiff appeared in the case for defendant and 
disclaimed, Myron having, before the suit was commenced, 
quit-claimed his interest in the land to defendant, and nothing 
further seems to have been done in the case. Also, for ser- 
vices in a suit in the Wayne Circuit Court, in chancery, wherein 
the defendant and Samuel R. Bumpus were complainants, and 
Isaac N. Bumpus was defendant, for the purpose of obtaining 
title to certain lands held by Isaac, who was a son of Mrs. 
Bumpus. The complainant's bill was dismissed on the hear- 
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ing, and complainant appealed to this Court and the decree was 
affirmed, plaintiff being their solicitor therein. See 59 Mich 
95. Also, for retainer and services in a suit in the Circuit 
Court for the County of Washtenaw, in chancery, wherein 
Isaac N. Bumpus was complainant, and Mrs. Bumpus and her 
husband were defendants. This suit was to obtain specific per- 
formance of a contract. The defendants were beaten on the 
hearing, and a decree of £8,000 was rendered against Mrs. 
Bumpus. From this decree she appealed to this Court, and 
the decree was reversed, and the complainant's bill was dis- 
missed. See 53 Mich. 346. Also, for services in a partition 
case, in chancery, in the Washtenaw circuit, wherein Isaac N. 
Bumpus was complainant, against Mrs. Bumpus and others. 
This case was subsequently settled. Also, for retainer and ser- 
vices in the case of the People against Myron M. Bumpus, in- 
formed against for the crime of murder. It is for retainer and 
services and disbursements in these cases that the plaintiff 
makes his claim against the defendant, amounting, as he pre- 
sents his bill, to the sum of £2,165.25, and upon which he cre- 
dits the defendant with the payment of £1,484.75, and brings 
his suit for the balance, being £680.50. 

Defendant pleaded the general issue, and gave notice that 
she would show on the trial, set-off, under the common counts, 
to the amount of £1,635.75 ! an ^ further, that such services, if 
rendered for the defendant, were so rendered under an agree- 
ment that the plaintiff was to have a retainer in each case, 
when defendant was a party, of £25, and the further sum of 
£25 per day for each day that the plaintiff was actually en- 
gaged in Court upon the trial and hearing of said cases, and 
that the retainers were to be full pay for all other services, and 
that she has fully performed her said agreement with the plain- 
tiff; that the plaintiff failed and neglected to perform his agree, 
ment with her, but negligently did her business, failed to take 
and perfect appeals when he should have done so, and mis- 
managed her said business, and so improperly advised her in 
relation thereto as to unnecessarily cause her to pay and lay 
out large sums of money, which she should recoup against the 
plaintiff. Upon the trial of the case the plaintiff recovered a 
verdict for £500. The defendant brings error, basing the same 
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upon the rulings of the Court upon receiving the testimony 
(all of which appears in the record), as well as upon the charge 
and refusals to charge. 

The plaintiff was sworn in his own behalf as to the value of 
his services, and the first and second errors assigned are aimed 
at this testimony. He was a competent witness, under our 
statute, for that purpose, and like all other witnesses upon that 
subject, was entitled to show his own experience and knowl- 
edge, and give his judgment as to the value of his services, 
and upon his own theory of the case, which was to the effect 
that there was no special agreement as to the amount he was 
to have for his work, but that, when he was inquired of by his 
client, or by those who were authorized by her to engage his 
services, as to what he charged, he told them his retainer was 
£25, and for services such sums as are stated in his bill, and it 
was entirely competent for him to testify as to his knowledge 
of the charges of other attorneys for like services in similar 
cases. He thereby only gave evidence of his own qualifica- 
tions to speak of the value of his own services charged for, 
and this is always proper. And the same may be said of the 
witness Robinson's testimony, referred to in the eighth assign- 
ment of error, relating to the same subject. No error was 
committed in any of these rulings. 

Thirteen assignments of error relate to the exclusion of tes- 
timony on the part of the defendant, showing that less was 
charged by the attorneys for the other side, in the same causes 
when the plaintiff was engaged for her, than was charged by 
the plaintiff, and that the services of the former were quite as 
important, and of as much, or even greater, value than were 
those of the plaintiff The circuit judge did right in rejecting 
this testimony. The defendant's counsel might not have charged 
what their services were worth, or even performed them gra- 
tuitously, as is often the case where parties are unable to pay. 

The Court allowed the plaintiff, in describing the services he 
performed for the defendant, to say that, " I had consultations 
with Mary Ann Bumpus, Samuel R. Bumpus, Myron Bumpus, 
and a great number of witnesses." Defendant moved to strike 
this testimony out, because such service was not specifically 
stated in the declaration or bill of items. This was not done. 
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There was no error in this ruling. The testimony descriptive 
of the character of the services charged for was admissible 
under the pleadings. It was also competent to ask the plain* 
tiff, when on the stand, what was the amount involved in the 
five suits, or in any one or more of them ; also the total amount 
charged for his services in either or all of them. The amount 
involved in the issue has very much to do with the value of the 
services rendered, and the responsibility assumed by the attor- 
ney. The Court stated the law correctly in his rulings upon 
these several subjects. The total amount charged was certainly 
competent, as the reasonableness of this was one of the ques- 
tions to be passed upon by the jury, if they did not find a con- 
tract relating thereto, as claimed by either of the parties. 

Six exceptions were taken by defendant's counsel to remarks 
made by the circuit judge which she deemed prejudicial to her 
case, and which it is claimed ought not to have been made. 
We have examined what was said on these several occasions 
by the circuit judge, as it appears in the record, and we do not 
think either of these exceptions should be sustained. A lawyer 
is not an insurer of the result in a case in which he is employed, 
unless he makes a special contract to that effect, and for that 
purpose. Neither is there any implied contract when he is 
employed in a case, or any matter of legal business, that he 
will bring to bear learning, skill, or ability beyond that of the 
average of his profession. Nor can more than ordinary care 
and diligence be required of him, without a special contract 
made, requiring it. Any other rule would subject his rights 
to be controlled by the vagaries and imaginations of witnesses 
and jurors, and not infrequently to the errors committed by 
courts. This the law never has done ; and the fact that the 
best lawyers in the country find themselves mistaken as to 
what the law is, and are constantly differing as to the applica- 
tion of the law to a given state of facts, and even the ablest 
jurists find themselves frequently differing as to both, shows 
both the fallacy and danger of any other doctrine ; and espe- 
cially is this so as to questions of practice, the construction of 
statutes, and particularly those arising under our criminal and 
probate laws. Frequently we find the decisions of courts of 
last resort in the different States directly opposed to each other 
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upon the same questions, and resting upon the same state of 
facts. These all admonish courts and jurors that great care 
and consideration should be given to questions involving the 
proper service to be rendered by attorneys when they have 
acted in good faith, and with a fair degree of intelligence, in the 
discharge of their duties, when employed under the usual im- 
plied contract Under such circumstances, the errors which 
may be made by them must be very gross before the attorney 
can be held responsible. They should be such as to render 
wholly improbable a disagreement among good lawyers as to 
the character of the services required to be performed, and as 
to the manner of its performance under all the circumstances 
in the given case, before such responsibility attaches. We find 
no error under either or any of these exceptions, committed in 
the rulings of the circuit judge upon this subject. 

The next group of exceptions, numbering four, relates to the 
testimony given by witness Crone. They mostly concerned the 
value of Babbitt's services and the manner in which he conduct- 
ed the defendant's business, and certain transactions and tele- 
grams between counsel. We have examined them all in the 
record, and find no fault in the judge's rulings concerning them. 

The next four assignments presented by defendant, and argued, 
are: First. Referring to one of defendant's suits which was dis- 
continued, defendant's counsel asked witness Myron Bumpus, 
" Did I advise you [meaning Mr. Burroughs] to discontinue 
it?" Second. "Why did your mother, through you, [Myron] 
take Mr. Babbitt's advice, rather than mine?" (meaning Mr. 
Burroughs.) Third. " Well, about how much will it cost you 
to go on with that case?" Fourth. "Was it not because Mr. 
Babbitt was your attorney of record, and because he had con- 
trol of the case as such ?" These questions were all put to the 
witness, Myron Bumpus, who, it was claimed, acted for his 
mother, the defendant, and were all irrelevant under the view 
we take of the case, and the Court committed no error in ex- 
cluding the answers. 

It appears, when the settlement of one of the suits occurred, 
Myron, who acted for his mother, requested Mr. Babbitt to so 
make it that it would be final as to all matters between her and 
Isaac Bumpus, the plaintiff. This Isaac's counsel would not 
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consent to, and the settlement was made without it, and Isaac 
brought suit again against the defendant, and about three 
months thereafter discontinued it. This second suit was 
brought in the Wayne circuit, and counsel for defendant asked 
Myron, when on the stand, " What was the damage you sus- 
tained by the bringing of the Wayne county suit after the set- 
tlement ?" The witness was not allowed to answer, and, we 
think, properly so. It did not appear that it was by Babbitt's 
fault that the defendant was subjected to the claimed expense. 
This was defendant's thirty-fourth assignment of error. 

We see nothing in defendant's tenth, thirty-second, or thirty- 
third assignments of error needing further notice. None of 
them can be sustained. 

At the close of the trial the defendant's counsel asked the 
Court to instruct the jury as follows : 

" (5) That Myron Bumpus, without conflict, appears to have had the manage- 
ment of defendant's business in all the litigation referred to in this case, for which 
the plaintiff seeks to recover ; and that the bargain, either under plaintifl's or de- 
fendant's version, was made by and between plaintiff and Myron ; and that, if the 
jury believe from Myron's testimony that some time after plaintiff came to Detroit 
in the interest of Myron in the murder case, and that this was after all the services 
were performed by plaintiff, and that Myron called at the office of Mr. Babbitt, and 
there requested the plaintiff to show his books and make a settlement, and that 
plaintiff refused so to do claiming that it was unnecessary, as he (plaintiff) had 
looked his books over and found that he was indebted to defendant, having received 
enough moneys to pay him for his services, then and in such case the plaintiff can- 
not recover, and the verdict of the jury must be for defendant." 

•' (7) Plaintiff has introduced testimony tending to show the value of his services, 
and, if he relies upon value, rather than upon his express contract as alleged, he 
must stand by the actual value of his services, and must accept, under the law, such 
amounts as those services were reasonably worth ; and if, from all the testimony in 
this case, the jury believe the amounts which he has received, and of which he ac- 
knowledges credits, were sufficient in amount to compensate him for his services, 
then and in such case he cannot recover, and the verdict of the jury must be for the 
defendant." 

We think these requests state the law applicable to the facts 
in this case in terse and succinct language, and we can see no 
reason why they should not have been given ; and their sub- 
stance was really not given in the general charge, or, if it was, it 
was in a manner that might be easily misunderstood by the jury. 

A party has the right to have the law of his case go to the 
jury in its plainest, simplest form ; and if it is properly em- 



BABBITT V. BUMPUS. 535 

bodied in a request in that form, prepared by counsel, and fur- 
nished to the Court, it ought to be thus given, and the request 
should not be ignored by the Court. We have had occasion 
to allude to this subject before, and when the Court declines 
to give such requests, it must appear that the substance of them 
has been as well given by the Court in its own language, or 
the omission will be error. 

The defendant requested the Court to submit five special 
questions, in writing, to the jury, for their special findings, as 
follows : 

" (i) What was the value of plaintiff's services ?" 

" (2) Has not defendant paid and caused to have been paid to plaintiff, sufficient 
amounts of money and produce to compensate him in full for his services and 
expenses?" 

" (3) Has not defendant paid and caused to have been paid to plaintiff the fol- 
lowing amounts, to wit : $1,484.85; credited produce admitted, $45.46; note of 
August 15, 1883, amounting to $150; total, $1,680.31 ?" 

" (4) At the time plaintiff was discharged, in April or May, 1883, did not plain- 
tiff admit to Myron that he had looked the matter all over, and that he was in 
defendant's debt at the time ?" 

" (5) Was not the bargain between plaintiff and defendant, that plaintiff was to 
have had $25 for each retainer, and $25 for his services each day actually engaged 
in the courts, and expenses, for his services?" 

"The Court. I will decline to do that, Mr. Burroughs." 

The first, second, and third of these special requests should 
have been submitted to the jury. They ask for the finding of 
questions of fact, and it was the privilege of the defendant to 
have them found specially. 

We think when the Court said, in speaking of the duty of 
the plaintiff while in the service of the defendant as her attor- 
ney, " Now, an attorney is obliged to do the very best he can. 
In this case here, it has been done. * * * I don't think you 
are warranted, by the testimony, in saying that Mr. Babbitt 
was in any way negligent," he went too far. While these 
statements may not have prejudiced the rights of the defendant 
before the jury, it is not our privilege to say they did not. 
They might have done so, and such certainly was their ten- 
dency. We think it was error. 

For the errors mentioned, the judgment must be reversed, 
and a new trial granted. 

The other Justices concurred. 
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An attorney is liable to his client for 
gross negligence, or gross ignorance, in 
the performance of his professional du- 
ties : Pennington v. Yell (1850), II 
Ark. 212; Evans v. Watrous (1835), 
2 Por. (Ala.) 205 ; Montriou v. Jef- 
freys (1825), 2 C. & P. 1 13 ; Wilson v. 
Puss (1841), 20 Me. 421 ; Weimerv. 
Sloane (1854), U. S. D. Ct., Dist. Ohio, 
6 McLean 259 ; Ex parte Giberson 
(1835), U. S. C. Ct., Dist. Columbia, 4 
Cranch C. C. Rep. 503 ; Cox v. Sullivan 
(1849), 7 Ga. 144; 0' Barry. Alexander 
(1867), 37 Id. 195; Holmes v. Peek 
(1849), I R. I. 242; Wilcox v. Plum- 
mer (1830), 4 Pet. (29 U. S.), 172; 
Wynn v. Wilson (1855), U. S. C. Ct. 
Dist. Ark., Hemp. 698; Bowman v. 
Tollman (1864), 27 How. Pr. (N. Y.) 
212 ; Gambert v. Hart (1872), 44 Cal. 
542; Gallaher v. Thompson (1833), 
Wright, Chan. (Ohio) 466 ; Stevens v. 
Walker (1870), 55 111. 151 ; Watson v. 
Muirhead (1868), 57 Pa. 161. 

Gross Negligence Defined. 

The want of ordinary skill and care 
and reasonable diligence, is, in the case 
of an attorney, gross negligence ; Pen- 
nington v. Kr//(l85o), II Ark. 212. 

Hence, where a client has suffered 
damage through the gross negligence, 
or gross ignorance, of his attorney, he 
has a right of action against him for the 
damages sustained: Hopping v. Quin 
(1834), 12 Wend. (N. Y.) 517; Estate 
of A. B. (1866), 1 Tuck. (N. Y.) 247; 
Hatch v. Fogerty (1871), 10 Abb. Prac. 
N. S. (N. Y.) 147 : Egglestony. Board- 
man (1877), 37 Mich. 14; Morrill v. 
Graham (1864), 27 Tex. 646; Sevier 
v. Holliday (1840), 2 Ark. 512; Pal- 
mer v. Ashley (1840), 3 Id. 75 ; Wil- 
son v. ^ > K«(l84l),2oMe.42l ; Evans 
v. Watrous (1S35), 2 Por. (Ala.) 205; 
O'Barrv. Alexander (1867), 37 Ga. 
195; Caverly v. McOwen (1878), 123 
Mass. 574; Gleason v. Clark (l828),9 
Cow. (N. Y.) 57; Wilson v. Coffin 



(1848), 2 Cush. (Mass.) 316; Hastings 
v. Hailed (1859), 13 Cal. 203; Nisbet 
v. Lawson (1846), I Ga. 275; Cox v. 
Sullivan (1849), 7 Id. 144; Holmes v. 
Peck (1849), I R. I. 242; Suydam v. 
Vance (1840), U. S. C. Ct. Dist. Ind., 
2 McLean 99 ; Morrill v. Graham 
(1864), 27 Tex. 646; Reilly v. Cava- 
naugh (1868), 29 Ind. 435; Marditr. 
Shacileford (1842), 4 A\n.4g J ; Walker 
v. 5<-»//(l853), 13 Ark. 644; Stevens 
v. Walker (1^0), 55 III. 151; Chase 
v. Heaney (1873), 70 Id. 268. 

In Godefroy v. Dalton (1830), 6 
Bing. 467 ; 4 Moo. & P. 1 49, Tindal, 
C. J., explained the rule of an attorney's 
liability with much clearness : " It 
would be extremely difficult to define 
the exact limit by which the skill and 
diligence which an attorney undertakes 
to furnish in the conduct of a case, is 
bounded ; or to trace precisely the di- 
viding line between that reasonable 
skill and diligence which appears to 
satisfy his undertaking, and that crassa 
negligentia, or lata culpa, mentioned in 
some of the cases, for which he is un- 
doubtedly responsible. The cases, how- 
ever, appear to establish, in general, that 
an attorney is liable for the consequen- 
ces of ignorance or non-observance of 
the rules of practice ; for want of care 
in the preparation of the cause for trial, 
or of attendance thereon, with his wit- 
nesses ; and for the mismanagement of 
so much of the conduct of a cause as 
is usually and ordinarily allotted to his 
department of the profession. But, on 
the other hand, he is not answerable for 
error in judgment, U|>on points of new 
occurrence, or of nice and doubtful con- 
struction, or of such as are usually en- 
trusted to men in the higher branch of 
the profession of the law." 

And in an American case (Boioman 
v. Tollman (1864), 27 How. Pr. (N. 
Y.) 274, it is said : " There is no im- 
plied agreement in the relation of coun- 
sel and client, or in the employment of 
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the former by the latter, that the former 
will guarantee the success of his pro- 
ceedings in a suit, or the soundness of 
his opinions, or that they will bp ulti- 
mately sustained by a court of last 
resort. * * * He only undertakes to 
avoid errors which no member of his 
profession, of ordinary prudence, dili- 
gence and skill, would commit. * * * 
It is not enough that doubts may be 
raised of the soundness of his opinions 
or correctness of his course, unless they 
are accompanied by the absence of all 
reasonable doubts of the propriety of an 
opposite course or opinion in the mind 
of every member of his profession ot 
ordinary skill, sagacity, and prudence, 
caused by a decisiveness of reason and 
authority in its favor." 

Counsel and Attorneys. 

In England, while attorneys are re- 
sponsible to their clients for negligence, 
counsel and barristers are not. In the 
United States this distinction does not 
exist: Story on Agency, J 24, note. 
The negligence of the client does not 
affect the liability of the attorney : Cox 
v. Sullivan (1849), 7 Ga. 144. 

Mistakes of Law. 

An attorney is not liable for a mis- 
take in a point of law which is in doubt, 
or for a wrong construction of a doubt- 
ful statute: Morrill v. Graham (1864), 
27 Tex. 646 ; Crosbie v. Murphy ( 1 858) , 
8 Ir. C. L. 301 ; Elkington v. Holland 
(1842), 9 M. & W. 659; Bulmer v. 
Gilman (1842), 4 M. & G. 108. He 
cannot be charged with negligence, 
where he accepts as a correct exposi- 
tion of the law, a solemn decision of 
the Supreme Court of the State : Marsh 
v. Whitemore(l%Ti,), 21 Wall. (88U. S.) 
178; Hastings v. Hailed (1859), 13 
Cal. 203. An error of judgment upon 
a doubtful question of the construction 
of a statute is not evidence of a want of 
skill or of negligence : Caverley v. Mc- 



Owen (1878), 123 Mass. 574; Bulmer 
v. Gilman, supra. 

Where a father, whose minor son had 
received injuries through the negligence 
of a third party, employs counsel to sue 
him for damages, no legal obligation is, 
in the absence of an express under- 
standing, imposed on such counsel, to 
bring suit in the name of the father, as 
well as in that of the son : Youngman 
v. Miller (1881), 98 Pa. I96. 

Conveyancing. 

In examining titles to real estate and 
making abstracts, one impliedly under- 
takes that he possesses the requisite 
knowledge and skill, and will use due 
and ordinary care in the performance of 
the duty; and for a failure in either 
of these respects, resulting in damages, 
the party injured is entitled to recover : 
Chase v. Heaney (1873), 70 111. 268; 
Rankin v. S< haefer (i%tj), 4 Mo. App. 
108. He cannot set up, in defence to 
an action for damages for his negli- 
gence in overlooking a lien, that such 
lien was erroneous or of doubtful val- 
idity: Gilman v. Hovey (1858), 26 
Mo. 280. 

An attorney employed to record a 
mortgage, but who neglects to do so 
until after other subsequent incum- 
brances have been recorded, is liable 
immediately to the mortgagee for all the 
damages which are likely to be sustained 
byhisdefault: Millers. Wilson (\%t,4,), 
24 Pa. 114. But where a person, 
having title papers to land placed in 
his hands as agent and attorney, with 
authority to effect a sale of the land, en- 
trusted the papers to a third person for 
examination and with a view of making 
a sale to him, and the party so entrusted 
with the papers, being charged with 
some crime, absconded and took the 
papers with him, it was held that this 
act of the agent, which resulted in a 
loss of the papers, was not negligence 
on his part, so as to impose any liability 
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on him therefor : Stanbtrry v. Moore 
(1870), 56 111. 472. 

An attorney, who is also a notary 
public, is liable for neglect in not re- 
cording a mortgage which he had 
drawn for his client and agreed to de- 
liver to the recording officer : Stott v. 
Harrison (1SS0), 73 Ind. 17. 

An attorney, employed to draw a 
building contract, is not liable for not 
filing the contract so as to prevent liens 
from attaching: Fenaille v. Coudcrt 
(1882), 44 N. J. L. 286. A convey- 
ancer is not liable for passing a title 
with an incumbrance, when, in his 
opinion, the incumbrance was not le- 
gally a lien, though it turns out other- 
wise. In Watson v. Muirhead (1868), 
57 Pa. 161, the Court say : " The bus- 
iness of a conveyancer is one of great 
importance and responsibility. It re- 
quires an acquaintance with the gen- 
eral principles of the law of real prop- 
erty and a large amount of practical 
knowledge, which can only be derived 
Irom experience. In England, it has 
been pursued by lawyers of the greatest 
eminence. As our titles become more 
complex, with the increase of wealth, 
and the desires which always accom- 
pany it, to continue it in our name and 
family as long as the law will permit, 
it will become more and more neces- 
sary that gentlemen prepared by a 
course of liberal education and previ- 
ous study, should devote themselves to 
it. There have been, and still are, such 
among us. The rule of liability for 
errors of judgment, as applied to them, 
ought to be the same as in the case of 
gentlemen in the practice of law or 
medicine. It is not a mere art, but a 
science. ' That part of the profes- 
sion,' said Lord Mansfield, ' which 
is carried on by attorneys, is liberal and 
reputable, as well as useful to the pub- 
lic, when they conduct themselves with 
honor and integrity ; and they ought to 
be protected, when they act to the best 



of their skill and knowledge. But 
every man is liable to error; and I 
should be very sorry that it should be 
taken for granted that an attorney is 
answerable for every error or mistake. 
* * * * A counsel may mistake, as 
well as an attorney. Yet, no one will 
say that a counsel, who has been mis- 
taken, shall be charged. * * * Not 
only counsel, but judges, may differ, or 
doubt, or take time to consider. There- 
fore an attorney ought not to be liable 
in case of a reasonable doubt : Pitt v. 
Yalden (1767), 4 Burr. 2060.' The 
rule declared by Lord Mansfield has 
been followed in all the subsequent 
cases. ' No attorney,' said C. J. Ab- 
bott, ' is bound to know all the law. 
God forbid that it should be imagined 
that an attorney, or a counsel, or even 
a judge, is bound to know all the law ; 
or that an attorney is to lose his fair 
recompense, on account of an error, 
being such an error as a cautious man 
might fall into :' Montriou v. Jefferys 
(1825), 2 C.& P. 113." 

Ignorance of Practice. 

[Hence, where an attorney produced 
the prothonotary's book in evidence, in- 
stead of the record of a judgment, and 
his case was therefore nonsuited, the 
attorney was not liable, because negli- 
gence had been the gist of the action, 
and the judgment was only alleged as 
the consequence of that negligence: 
Godcfroy v. Dalton (1830), 6 Bing. 460. 

But an attorney is liable for mistakes 
of well-known principles and rules of 
law: Goodman v. Walter (1857), 30 
Ala. 482; Morrill v. Graham (1864), 
27 Tex. 646 ; as that a note is not due 
until the expiration of the three days of 
grace, and cannot be sued on before 
that : Hopping v. Quinn (1834), 12 
Wend. (N. Y.) 517. In Goodman v. 
Walker, Stone, J., said : " I lay down 
the rule, then, for the determination of 
this case as follows : If the law govern- 



BABBITT V. BUMPUS. 



539 



ing the bringing of this suit was well 
and clearly defined, both in the text 
books and in our decisions, and if the 
rule had existed and been published 
long enough to justify the belief that it 
was known to the profession, then a 
disregard of such rule by an attorney-at- 
law renders him accountable for the 
losses caused by such negligence or 
want of skill ; negligence, if, knowing 
the rule, he disregarded it; want of 
skill, if he was ignorant of the rule." 
So the disregard of a plain statutory pro- 
vision is negligence for which the attor- 
ney is liable: Caverlyy.McOwen (1878), 
123 Mass. 575; Estate of A. i?. (1866), 
I Tuck. (N. Y.) 247. 

Assent of Client to Ignorance of At- 
torney. 

[Where an attorney for a defendant 
paid the amount of the judgment against 
his client, to the clerk of the Court, 
with the assent of his client, who also 
knew that the judgment creditor had 
not been paid by the clerk ; and such 
payment did not operate as a satisfac- 
tion of the judgment ; and the clerk, 
after nine or ten months' further incum- 
bency in his office, died insolvent : the 
Court held that the attorney was acting 
merely as agent, and not as a profes- 
sional man, and there being entire good 
faith, there could not be any recovery 
against such agent. " Especially should 
this be so, where, as here, the principal 
is guilty of negligence after having been 
directly put upon inquiry. When the 
appellee was informed, as he was at 
least twice, that the judgment creditor 
had not received the money, he ought 
to have taken some steps to see that it 
reached her:" Elliott, C. J., p. 230. 

[Otherwise the attorney would have 
been liable ; for the same judge said : 
" It is the duty of a lawyer to know 
whether public matters, such as the du- 
ties of the officers connected with the 
court in which he practices, are regu- 



lated by the statute. A lawyer who 
does not know whether the duties of 
the clerk of the court, in which his pro- 
fessional duties are performed, are, or 
are not, defined by statute, cannot be 
deemed to possess competent skill. It 
is a lawyer's duty to know the element- 
ary rules of law upon familiar matters 
of practice, as well as the settled rules 
governing matters which spring out of 
the ordinary transactions of every-day 
life, and which are of frequent applica- 
tion. A rudimental knowledge of the 
law would have acquainted the appel- 
lants' intestate with the elementary rule, 
that payment must be made to the cred- 
itor, or to some one duly authorized to 
act for him. A rule so long settled, 
and so familiar, ought to be known to 
all who assume the character of law- 
yers. A knowledge of the statutes 
would have shown the intestate that 
there was, in them, no provision chang- 
ing the familiar and long established 
rule. It must be held that if the intes- 
tate was the appellee's attorney when he 
paid the money to Edsall [the court 
clerk], and paid it as his attorney, a 
right of action accrued to the appellee 
[the client and judgment debtor], be- 
cause competent skill was either not 
possesstd, or was not exercised :" Id. 
227-8. 

Drawing Papers and Pleadings. 

The attorney is liable for mistakes 
negligently made in drawing papers and 
pleadings : Keilly v. Cavanaugh (1868), 
29 Ind. 435 ; Oldham v. Sparks (1866), 
28 Tex. 425 ; Fitch v. Scott (1839), 3 
How. (Miss.) 314; Watson v. Muir- 
head (1868), 57 Pa. 161 ; as for suing 
for twelve dollars instead of twelve 
hundred: Varnum -v. Martin (1834), 
15 Pick. (Mass.) 440. But he cannot 
be held liable for his mistake in mis- 
describing land on which he was em- 
ployed to enforce his client's lien, if, 
notwithstanding, it does not appear that 
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his client has sustained damage : Joy v. 
Morgan (1886), 35 Minn. 184. 

Prosecution of Suit. 

It is negligence in an attorney to 
bring an action too soon : Hopping v. 
Quin (1834), 12 Wend. (N. Y.) 517, 
or to neglect to bring it until too late to 
recover: Smedes v. Etmendorf '(1808), 
3 Johns. (N. Y.) 185 ; Oldham v. 
Sparks (1866), 28 Tex. 425 ; Stevens 
v. Walker (1870), 55 111. 151. 

Also, to bring suit in the wrong 
county : Kemp v. Burt (1833), 4 B. & 
Ad. 424 ; or, in a court which has not 
jurisdiction of the suit: Williams v. 
Giits (1836), S Ad. & E. 208; or, to 
improperly dismiss a suit : Walpole v. 
Carlisle (1869), 32 Ind. 415; Coope- 
■woodv. Bald-win (1852), 25 Miss. 129; 
or, to neglect to prosecute a motion for 
a new trial whereby it is not finally 
awarded to his client : Drais v. Hogan 
(1875), 50 Cal. 121. 

It is the duty of the attorney, em- 
ployed to collect a debt, to sue out all 
the necessary process to enforce the 
claim, and for a failure to do so, he is 
liable to the client : Crooker v. Hutch- 
inson (1824), 2 D. Chip. (Vt.) 117; 
Mc Williams v. Hopkins (1834), 4 
Rawle (Pa.) 382 ; Fitch v. Scott ( 1839), 
3 How. (Miss.) 314 ; Wright v. Ligcn 
(1824), Harp. Eq.(S.C.)l37; Small-wood 
v. Norton (1841), 20 Me. 83; Cox v. Sul- 
livan (1849), 7 Ga. 144. 

In Pennington v. Yell (1850), 11 
Ark. 212, a leading case on the liability 
of the attorney, the Court say : " As 
authority and duty, in the relation of 
client and attorney, are correlative terms, 
in the same sense that right and obliga- 
tion are so, in a general sense, it results 
from the law, as it now stands, that, 
when an attorney undertakes the col- 
lection of a debt, it becomes his duty to 
sue out all process, both mesne and 
final, necessary to effect that object; 
and consequently that he must not only 



sue out the first process of execution, 
but all such that may become necessary. 
This undoubtedly is the true general 
doctrine on this subject, qualified, how- 
ever, as will be presently seen, by a 
pervading principle that fairly grows out 
of the peculiar character of the attor- 
ney's functions. But although it is his 
duty thus to pursue his client's cause 
through all its stages, he is not imperi- 
ously bound to institute new collateral 
suits, without special instructions to do 
so — as actions against the sheriff, or 
clerk, for the failure of their duty in the 
issuance or service of process. He 
should pursue bail, however, and those 
who may have become bound with the 
defendant, either before or after judg- 
ment, in the progress of the suit. Nor 
is he bound to attend in person to the 
levy of an execution, cr to search out 
for property, out of which to make the 
debt ; this is the business of the sheriff. 
Nor is he liable for any of the short- 
comings of that officer. But, in refer- 
ence to all these professional duties, the 
courts have recognized a principle to 
which we have already alluded, that 
does not, by any means, move the line 
between reasonable diligence and 
crassa negligentia, and thus in fact 
place the attorney further from re- 
sponsibility to his client ; but so far as 
its operation is in any sort to his protec- 
tion, it is so only by its influence upon 
the determination of the question of fact, 
whether or not the act, or omission, com- 
plained of, did really amount to that 
degree of crassitude for which the law 
holds him liable. The principle is, that 
the attorney will always be justified in 
ceasing to proceed with his client's 
cause (unless specially instructed to go 
on) whenever he shall be buna fide in- 
fluenced to this course by a prudent 
regard for the interest of his client: 
Crooker v. Hutchinson (1824), 2 D. 
Chip. (Vt.) 117; 2 Greenl. Ev., \ 145. 
This principle would seem to grow 
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directly out of the peculiar character 
of the functions of an attomey-at-law, 
and to be founded on sound public 
policy. For, in the nature of things, 
these duties cannot in general be per- 
formed in a manner to subserve the 
true interest of the client, if limited to 
that strict line of routine conduct which 
is chalked out by the law as the path- 
way for ordinary agents, and it is there- 
fore inevitable that, in the discharge of 
these duties, they must be intrusted with 
a large and liberal share of discretion." 

So, an attorney is liable for a failure 
to seasonably sue out a scire facias 
where the execution has been returned 
non est inventus : Dearborn v. Dear- 
born (1818), 15 Mass. 316; for not de- 
livering an execution to the officer 
within thirty days after judgment, if an 
attachment is lost thereby : Phillips v. 
Bridge (1814), 11 Id. 242. 

Where an atlorney employed to prose- 
cute a suit for the recovery of valuable 
land, when a jury had returned a verdict 
in his favor, took the same, and by his 
negligence and unskillfulness altered the 
verdict so as to include only a worthless 
piece of the property sought to be recov- 
ered, and, at his request, the jury 
accepted the same as their verdict, to 
the plaintiffs damage, it was held that 
he was liable: Skillen v. Wallace ( 1 87 1 ), 
36 Ind. 319. Where an attorney was 
employed to conduct a case in the dis- 
trict court, and a judgment was ren- 
dered against his client, and he was 
entitled to a new trial, and obtained one, 
but conducted the proceedings, in ob- 
taining the new trial, so carelessly and 
negligently that the order granting the 
same was reversed in the Supreme 
Court, it was held that he was liable to 
the client for the loss sustained thereby, 
and his liability was not destroyed by 
the fact that his client employed other 
counsel in the Supreme Court : Drais 
v. Hogan (1875), 50 Cal. 121. But he 
is not liable for the loss of papers stolen 



from him, without negligence on his 
part: Hill v. Barney (1848), l8 N. H. 
607. 

He is not guilty of negligence in for- 
bearing to bring a suit, where the parties 
had agreed to leave one of the matters 
in dispute to arbitration, the decision of 
which would render an action unneces- 
sary: Hogg v. Martin (1835), Riley 
(S. C.) 156; nor in failing to pursue 
the extraordinary remedy of attach- 
ment, the owner of the claim having 
neither made affidavit nor given bond : 
Fottlks v. Falls (1883), 91 Ind. 315; 
nor for omitting to defend a suit, if not 
instructed in the defence: Benton v. 
Craig (1830), 2 Mo. 1 98; nor is he 
liable for a failure to file a note, which 
he has received for collection by suit, as 
a claim against the estate of the maker, 
upon the death and declaration of the 
insolvency of the estate of the latter, 
when said facts occurred after he re- 
ceived the note and without his knowl- 
edge : Stubbs v. Beene (1861), 37 Ala. 
627. Where an attorney is directed to 
collect a note containing no waiver of 
the appraisement laws, and obtains a 
judgment with such waiver, the client 
cannot complain, although the debtor's 
property sold for much less than its 
value, and the whole amount of the 
judgment was not realized : Nickless v. 
Pearson (1882), 81 Ind. 427. Where 
a demand against persons known to be 
insolvent, was left with an attorney, with 
instructions to do the best he could with 
it, and he received the notes of third 
persons for the debt, but, in consequence 
of the fraud of the debtors, such notes 
were not collected, it was held that he 
was not responsible fo. the loss : Wright 
v. Ligon (1824), I Harp. Eq. (S. C.)' 
137. 
Giving Advice. 

An attorney is liable where he gives 
to the client plainly erroneous advice, 
from which the client, by following, is 
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damaged: Gihon v. Albert (1838), 7 
Paige (N.Y.) 278. 

Negligence a Question of Fact. 

Whether the conduct of an attorney 
in a particular case, is or is not gross 
negligence, is a question to be deter- 
mined in each case by the jury, on the 
evidence: Walierv. Goodman (1852), 
21 Ala. 647; Pennington v. }W/(l8so), 
II Ark. 212; Dearborn v. Dearborn 
(1818), 15 Mass. 316; Waldpole v. 
Carlisle (1869), 32 Ind. 415. 

In California, however, the facts being 
ascertained, the question of negligence 
fa one of law for the Court : Gambert 
v. Hart (1872), 44 Cal. 542. 

Failure to Follow Instructions. 

The attorney must follow the instruc- 
tions of his client. " Whenever an at- 
torney disobeys the lawful instructions 
of his client, and a loss ensues, for that 
loss the attorney fa responsible :" Gil- 
bert v. Williams (181 1), 8 Mass. 51 ; 
Mare v. Baird (1850), 12 Ind. 318; 
Wilcox v. Plummer (1830), 4 Pet. (29 
U. S.) 172; Coxv. Livingston (1841), 
2 W. & S. (Pa.) 103 ; Armstrong v. 
Craig (1S54), 18 Barb. (N. Y.) 387. 

Thus, where the holder of a note 
places it in the hands of an attorney and 
instructs him to bring suit on it, but the 
attorney honestly believing that it would 
be better not to sue then, omits to do 
so, and the money is lost by the maker's 
subsequent insolvency, the attorney is 
liable to an action by the client : Cox v. 
Livingston (1841), 2 W. & S. (Pa.) 

As to the general conduct of the suit, 
the attorney acts according to his judg- 
ment and discretion ; in these matters 
the client has no right to control him ; 
he may do what he thinks is proper, 
even though against the wishes of the 
client : Anonymous (1828), I Wend. 
(N. Y.) 108 ; Head v. French (1863), 
28 N. Y. 285. 



Special Agreements. 

Where the plaintiff handed to cer- 
tain attorneys claims against a bankrupt, 
" to file against the estate and to obtain 
any dividend that he may be allowed 
on the same," it was held that this did 
not show a special contract to resist the 
bankrupt's discharge, and that the at- 
torneys were entitled to use their dis- 
cretion in withdrawing such resistance : 
Bennett v. Phillips (1881), 57 Iowa 
174. A contract by an attorney, to 
save his client harmless from all respon- 
sibility in a suit pending against him, or 
to refund his fee, conceding it to be 
valid, extends only to such liabilities as 
the law would recognize or enforce; 
and if the client suffers a judgment to 
be rendered against him, in favor of 
another attorney, whom he never had 
employed for professional services in the 
same suit, he cannot resort to his con- 
tract of indemnity: Lindsey v. Jones 
(1853), 23 Ala. 835. 

Liability for Mistakes or Frauds of 
Agents or Associates. 

An attorney fa liable for the negli- 
gence or fraud of another attorney whom 
he employs as his agent : Riddle v. 
Poorman (1831), 3 P. & W. (Pa.) 224; 
Poole v. Gist (1827), 4 McCord (S. C.) 
259 ; Walker v. Sterrns (1875), 79 111. 
193; Smallwofd v. Norton (l84l),20 
Me. 83; Pollard v. Rowland (1826), 
2 Blackf. (Ind.) 22 ; Grayson v. Wil- 
kinson (1845), 5 S. & M. (Miss.) 268; 
Birbcck v. Stafford (1 862), 1 4 Abb. 
Pr. (N. Y.) 285 ; Cummins v. Heald 
(1880), 24 Kan. 600. 

So, each partner in a firm of attor- 
neys, is liable for the want of skill or 
negligence of the others : Livingston v. 
Cox (1847), 6 Pa. 360; Dwight v. 
Simon (1849), 4 La. An. 490; Poole 
v. Gist (1827), 4 McCord (S. C.) 259: 
Wilkinson v. Gristvold (1845), 12 S. & 
M. (Miss.) 669. 

For like reasons, a mercantile col- 
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lecting agency, receiving a note " for 
collection," is liable for the negligence 
of attorneys or agents employed by them 
in other parts of the country. In Brad- 
street v. Everson (1872), 72 Pa. 124, 
Agnew, J., said : " It is argued, not- 
withstanding the express receipt ' for 
collection,' that the defendants did not 
undertake for themselves to collect, but 
only to remit to a proper and responsible 
attorney, and made themselves liable 
only for diligence in correspondence, 
and giving the necessary information to 
the plaintiffs ; or, in briefer terms, that 
the attorney in Memphis was not their 
agent for the collection, but that of the 
plaintiffs only. The current of decision, 
however, is otherwise, as to attorneys-at- 
law sending claims to correspondents 
for collection, and the reasons for apply- 
ing the same rule to collection agencies 
are even stronger. They have their se- 
lected agents in every part of the coun- 
try. From the nature of such ramified 
institutions we must conclude that the 
public impression will be, that the agency 
invited customers on the very ground of 
its facilities for making distant connec- 
tions. It must be presumed from its 
business connections at remote points, 
and its knowledge of the agents chosen, 
the agency intends to undertake the 
performance of the service which the 
individual customer is unable to perform 
for himself. There is good reason, 
therefore, to hold that such an agency 
is liable for collections made by its own 
agents, when it undertakes the collection 
by the express terms of the receipt. If 
it does not so intend, it has it in its 
power to limit responsibility by the terms 
of the receipt. An example of this 
limited liability is found in the case of 
Bullitt v. Baird (infra), decided at 
Philadelphia in 1870; the only case in 
this State upon the subject of such agen- 
cies. There the receipt read, ' For 
collection according to our direction, 
and proceeds, when received by us, to 



be paid over to King and Baird.' 
Across the face of the receipt was printed 
these words : ' N. B. The owner of 
the within mentioned, taking all the 
risks of the mail, of losses by failure of 
agents to remit, and also of losses by 
reason of insurrection or war.' The 
limitation of the liability of Bullitt & 
Fairthorn, by Mr. Bullitt, himself a good 
lawyer, is evidence of his belief that a 
greater liability would arise without the 
restriction." 

[This was affirmed in Morgan v. 
Tener (1877), 81 Pa. 305. 

An attorney, who has collected money 
for his client, will, if he deliver it to a 
third person to carry to his client, with- 
out authority, or directions, from the 
client to do so, be liable to his client for 
the sum thus collected, if the same be 
stolen from such third person while on 
his way with the money, even though 
such person were trustworthy and took 
the same care of the money that he did 
of his own : Grayson v. Wilkinson 
(1845), S S. & M. (Miss.) 268. But 
where an attorney directed by a mort- 
gagee of certain horses and harness, to 
take possession of them under the mort- 
gage, went with an officer to the stable 
where they were and took possession of 
them, and the stable was then leased 
from the mortgagor and a custodian se- 
lected by the mortgagee was placed in 
charge of the property, it was held that 
the attorney was not liable for the cus- 
todian's neglect in permitting the prop- 
erty to be afterwards seized under an 
execution : Gaines v. Becker ^880), 7 
Bradw. (111.) 

Acting Without Authority. 

If an attorney commence, or defend, 
an action, or suit, without authority, he 
is liable to the principal for damages: 
Gilbert v. Williams (l8u), 8 Mass. 31 ; 
Cyphert v. McClune (1853), 22 Pa. 
195; O'Hara v. Bropky (1863), 24 
How. Prac. (N. Y.) 379; Piggott v. 
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Addicts (1852), 3 G. Greene (Iowa) 
427; Marvel v. Manouvrier (1859), 
14 La. An. 3; Dorseyv. Kyle (1869), 
30 Md. 512. An action for money had 
and received will lie against an attorney 
who, having a debt to collect, receives 
in payment debts on himself, or on 
others, without authority from his prin- 
cipal : Houx v. Russell (1846), 10 Mo. 
246. 

Acting in Excess of Authority. 

So, the attorney is liable to his client 
for damages arising to the latter through 
his acting in excess of his authority : 
Anon. (1828), I Wend. (N.Y.) 108. An 
attorney entering satisfaction of a judg- 
ment without full payment, is personally 
liable to his client for the unpaid bal- 
ance; People v. Cole (1876), 84 111. 
327. Where attorneys collected and 
transmitted to their clients, funds in 
depreciated bank paper, which the cli- 
ents refused to receive and sent back, 
with an ofter to return to them, and a 
request to make up the difference, and 
the attorneys declined to do anything 
about it, it was held that the clients had 
a right to sell the paper and recover the 
deficiency from the attorneys : West v. 
Ball (1847), 12 Ala. 240. 

Matters Outside his Profession. 

An attorney is not liable for not 
acting as to matters not implied in the 
business of an attorney, or not within 
the scope of the profession: Hughes 
v. Boyce (1847), 2 La. An. 803; as, 
for example, demanding payment of 
a note, and giving notice to the in- 
dorsee 

In Odlin y. Stetson (1840), 17 Me. 
344, the Court said : " When a person 
offers his services to the public, in any 
business, trade or profession, there is 
an implied engagement with those who 
employ him, that he will perform the 
business intrusted to him, faithfully, 
diligently, and skillfully. And if he 



fails to do so, he is answerable for the 
damages suffered by reason of such 
neglect. This engagement is limited, 
however, by the nature of the business, 
and often, also, by its being carried on 
only in a particular place. Thus an 
insurance, or ship broker, resident in a 
certain city, would not be expected to 
effect insurance, or obtain a freight, in 
a distant city, unless such were proved 
to be his usual course of business, with- 
out a special undertaking to do it. So, 
a notary cannot be expected to perform 
the duties of an attorney, nor an attor- 
ney those of a notary, without some 
special engagement, unless there be 
proof of a combination of these em- 
ployments, or of a course of business 
authorizing those employing him to ex- 
pect that he will do so. The case finds 
that the defendants were not notaries; 
and it does not appear that they had so 
conducted their business as to authorize 
any one to expect them to act in any 
other character or manner than is usual 
for attorneys. The Court must under- 
stand from the law, and from the cus- 
tomary course of business as exhibited 
in cases coming before them, that nego- 
tiable paper is placed in the hands of a 
a notary, or special agent, to have the 
necessary presentment made and notices 
given. Cases may, and do occur, 
where an attorney acts also as a notary, 
and where also an attorney is called 
upon for advice respecting the manner 
of performing these duties ; and he may 
in such, and probably in other cases, un- 
dertake to have them properly done, 
and in such cases he will be respon- 
sible." 

Proceedings not Affected. 

The remedy of the client is against 
the attorney alone. His negligence, or 
ignorance, whereby the client fails in 
his suit, cannot, as a rule, be made a 
ground for setting aside the judgment 
or decree : People v. Rains (1863), 
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23 Cal. 127; Quin v. Weatherbee 
(l87l),4l Id. 247; Dibble v. Truluck 
(1868), 12 Fla. 185; Burton v. Wiley 
(1854), 26 Vt. 430; Farmers' Co. v. 
Walworth Bk. (1868), 23 Wis. 249; 
Burton v. Hynson (1853), 14 Ark. 32; 
Austin v. Nelson (1877), II Mo. 192; 
Kerby v. Chadwell (1847), 10 Id. 392; 
Gekrke v.Jod (1875), 59 Id - S 22 '< Bie - 
linger v. Taylor (1876), 64 Id. 63 ; 
Spaulding v. Thompson (1859), 12 Ind. 
477; Merritt v. Putnam (1862), 7 
Minn. 493 ; Babcoci v. Brown (1853), 
25 Vt. 550; Jones v. Leech (1877), 46 
Iowa 186; Matthisy. Cameron (1876), 
62 Mo. 504 ; Niagara Ins. Co. v. .#0- 
decker (1877), 47 Iowa 162. 

So, a party to a suit, cannot plead 
the neglect of his counsel as an excuse 
for his own negligence, where he is ca- 
pable of acting in the matter for him- 
self and by himself: Boing v. Raleigh 
cV G. R. Co. (1883), 88 N. C. 62. In 
New York it has been held that a judg- 
ment obtained by default through the 
neglect of the defendant's attorney, 
will be set aside, when it appears that 
the attorney is insolvent and the client 
otherwise would be remediless: Mea- 
cham v. Dudley (1831), 6 Wend. (N. 
Y.) 514; Elston v. Schelling (1868), 7 
Robt. (Id.) 74; Sharpy. Mayor (i860), 
31 Barb. (Id.) 578, and Grill v. Vernon 
(1871), 65 N. C. 76. 

Measure 0/ Damages. 

The client must have suffered an in- 
jury, or he cannot maintain an action, 
even for nominal damages : Grayson v. 
Wilkinson (1845), 5 S. & M. (Miss.) 
268; Suydam v. Vance (1840), U. S. 
Cir.Ct.Dist. Ind., 2 McLean 99 ; ffarter 
y. Morris (1869), 18 Ohio 492 ; Ar- 
nold v. Robertson (1870), 3 Daly (N. 
Y.) 298 ; Bruce v. Baxter (1881), 7 
Lea (Tenn.) 477. 

"Two things are to be shown in 
order to subject an attorney to an ac- 
tion : (1) Gross or unreasonable neg- 
Vol. XXXVII.— 35 



ligence or ignorance, and (2) A con- 
sequent loss to his client : " Fitch v. 
Scott (1839), 3 How. (Miss.) 314. 

The measure of damages is the ac- 
tual loss sustained: Pennington v. 
Yell (1850), II Ark. 212; Stevens v. 
Walker (1870), 55 111. 151; Rootes 
y. Stone (1831), 2 Lea (Tenn.) 650; 
Crooker v. Hutchinson (1824), 2 D. 
Chip. (Vt.) 117; Nisbet v. Lawson 
(1846), 1 Ga. 275; Cox v. Sullivan 
(1849), 7 Id. 144; Mardis v. Shackle- 
ford (1842), 4 Ala. 493 ; Eccles v. Ste- 
phenson (1814), 3 Bibb (Ky.) 517; 
Arnold v. Robinson (1870), 3 Daly 
(N. Y.) 298; Suydam v. Vance (l%^6), 
U. S. Circ. Ct, Dist. Ind., 2 McLean 
99; Grayson v. Wilkinson (1845), 5 
S. & M. (Miss.) 268 ; Langmade v. 
Glenn (1876), 57 Ga. 525. It is not 
necessarily the amount of the claim 
which was not recovered through the 
negligence of the attorney: Eccles 
v. Stephenson, Crooker v. Hutchinson, 
Cox v. Sullivan, just cited. The client 
must show that he had a valid claim : 
Spiller v. Davidson (1849), 4 L a - An. 
171; Pennington v. Yell (1850), II 
Ark. 212. 

An attorney is liable to his client only 
for the proximate results of neglect in 
making collections. If, after the client 
took the business from the hands of the 
attorney, loss resulted from further delay 
of the client, or of another attorney, into 
whose hands the collections were given, 
the first attorney cannot be held respon- 
sible for such loss : Read v. Patterson 
(1883), II Lea (Tenn.) 430. An at- 
torney liable for a debt lost by his neg- 
ligence, is not liable for the loss of the 
evidence of the debt, and in a suit 
against him for such loss, he may show 
that the plaintiff had another remedy, 
which he has successfully pursued: 
Huntington v. Rumnill (1809), 3 Day 
(Conn.) 390. The amount of damages 
is a question for the jury: Godfrey 
v. Jay (1831), 5 Moo. & P. 284; 
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Crooker v. Hutchinson (1824), 2 D. knowing of such negligent conduct, is 
Chip. (Vt.) 117; Eceles v. Stephenson evidence on the question of damages: 
(1814), 3 Bibb (Ky.) 517. That the Derrickson v. Catty (1847), 7 P«- 27. 
plaintiff continued to employ him after JOHN D. Lawson. 



Supreme Court of Pennsylvania. 
BULLITT et al. v. BAIRD. 
Error to the District Court for the City and County of Philadelphia. 

Read, J., May 5, 1870. The defendants received for collection from King & 
Baird, a claim against F. Saler, St. Louis, Missouri, for which they gave a receipt 
in these words : — 

" Philadelphia, May 24th, 1862. Received, to be forwarded for collection ac- 
cording to our discretion, and proceeds, when received by us, to be paid over to 
King & Baird. Against F. Saler, $3490.12. (Signed) Bullitt & Fairthorne, per 
Theo. D. Rand." 

Written across the receipt were these words : " N. B. The owner of the within 
mentioned taking all risks of the mail, of losses by failure of agents to remit, and 
also of losses by reason of insurrection or war." This, it will be recollected, was 
during the rebellion, and when Missouri was often made the battle ground. 

The claim was duly transmitted for collection to Clark & Allen, attorneys in St. 
Louis, who were proved to be proper and suitable persons for the purpose. Cor- 
respondence was duly kept up, and as late as June 21st, 1864, Clark & Allen 
wrote [that] they had no judgment in King & Baird v. Saler. On the 23d of Au- 
gust, 1864, one of the plaintiffs called and reported he had heard the money had 
been collected. Defendants immediately wrote to Clark & Allen, who replied, and 
stated the money had been collected, and promising to remit This was communi- 
cated to the plaintiffs, who read the original letter from Clark & Allen. The 
defendants received a letter, dated " St. Nicholas Hotel, New York, September 
6th, 1864." (This was Tuesday.) " Gentlemen : — I will be in your city this or 
the forepart of next week. The claim of King & Baird v. Saler has been paid, i.e., 
compromised. Yours truly, Wm. Bliss Clark." 

And also another letter, dated "New York, September 13, 1864" (also Tues- 
day). " Gentlemen : — I will not be in your city before Thursday night. Yours 
truly, Wm. Bliss Clark." 

He never came, and the next news was that he had fallen dead in the street in 
St. Louis, utterly insolvent. The witness could not recollect whether he communi- 
cated these letters to the plaintiffs, or not. 

The learned Judge, in his charge to the jury, said : " So far as negligence goes, 
I do not see anything but this information from New York, which was not com- 
municated. The information that he was in New York, the letters written from 
there, and the fact that he did not come, as promised, do not appear to have been 
communicated. It is for you to say if there was negligence on the part of defend- 
ants in reference to this." 

This, therefore, was the only negligence, if any, and the natural question is, if 
this information had been communicated, would it have saved the debt due by 



